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Philudelphia County

This action arose when the plaintiff, in the course
and scope of his employment with a framing
subcontractor, fell 18’ while installing lateral
bracing on a house under construction. The
defendants in the cuse included the property
owner {who was also the developer and general
contractor at the site) as well as the framing
contractor that subconiracted the plaintiff's
employer for the job. The plaintiff claimed the
defendants negligenily failed to provide adequaie
fall protection to prevent the plaintiff’s injuries.
The defendants maintained that the plaintiff's
employer was responsible for providing fall
protection for its workers. The defense also
asserted that ihe plainiiff failed to follow the
framing specifications for construction of the
house and should not have been working at the
location from which he fell,

The pidintiff was a 33-year-old, Portuguese-speaking
Brazllian and was employed as a framer on d resi-
dential single-family home subdivision. The sife was
owned and developed by the defendant property
ownet. The defendant property owner had subcon-
tfracted the rough carpenity and framing 1o the co-
defendant framing contractor which, in fum, subcon-
tracted its work 1o the plaintiff's employer,

On March 22, 2003, the plaintiff was instaling permrna-
nent lateral bracing on the botfom chords of the
frusses above the second floor foyer of o house un-
der construction. The plaintiff, his brother and another
co-worker had been framing the first house at this de-
velopment for approximately a week before the
dccident,

The plaintiff was standing on the bofiom chord trusses
which were approximately 1.5 inches wide, spaced
24 inches on center af a height of 18" above the
foyer, The plaintiff was installing 1' x 6" lateral bracing
o the fiusses to stabilize them and allow them to be
“ied In” fo the roof stucture,

The plaintiff was working in an unguarded, unpro-
tected areq. In the process of installing the lafteral
braces, the plaintiff's left foot sipped and he fell be-
tween two frusses and plurnrmeted 18" to the floor of
the fover below.

$8,000,000 RECOVERY — CONSTRUCTION SITE ACCIDENT- SPINAL CORD
COMPRESSION - PERMANENT PARAPLEGIA - OPEN DEGLOVING WOUND -
NEUROGENIC BLADDER AND BOWEL DYSFUNCTION.

The plaintiff claimed that the fall resulted from the de-
fendants’ fallure to provide adequate falf protection
at an unprotected height In excess of &', Although the
defendant property owner performed an investigation
into the accident two days after the fall, the plaintiff
claimed the defendant did not prepare an incident
or gccident report as was required under its own
safety program. The plaintiff diso claimed that the
defendant failed to report the accident to OSHA as
redulred.

As a result of the fall, the plaintiff was diagnosed with
a T-11 burst fracture, spinal cord comprassion caus-
ing paraplegia at T-6, compression fractures a the T-8
through 1-12 levels, comminuted fraciure of the disfal
radius, an open degloving wound of the forehead
and scalp, mild traurnatic brain injury, neurogenic
pladder and bowel dysfunction, chronic pain syn-
grome, adjusiment disorder, bllaferal sensorneural
hearing loss and tinnitus.

The plalntiff sought $697,512 in past medical ex-
penses and $4,356,129 for his future life care,

The defendants took the position that, since the plain-
fiff's employer was an independent contractor, it was
responsible for Its own manner and methods of per-
forming the framing work for which it was confracted.
The defendants condended that they did not direct,
control, supervise nor dictate the method by which
the plaintiff was performing his work and that any re-
sponsibility for the site's safety rested entirely with
plaintlff and his employer,

The detendants further claimed that there was no
need for ihe plaintiff to install braces for the roof
trusses above the foyer areq, if he had followed the
drawings and specifications provided. The defense
claimed that the plans called for the fateral fruss
braces to be installed In the second floor above the
haliway that ran the width of the house. The defen-
dants argued that the laterat russ braces should

~ have been sately instalied from an A frame ladder

which would have kept the pidintiff below a six’
waorking elevation.

The deferdants also asserted that the plaintiff's em-
ployer was responsibie for providing all safety equip-
ment and safety fraining for the plalntifl 1o safely
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perform his job. By plaintiff's own admission, his employer did not provide
him with any safety equipment or safety fraining,

The case was settled for o global settlement of $8 million on the seventh
day of ficl,

REFERENCE

Plaintiff’s construction expert: Stephen Estrin from Sorasota, FL.
Plaintiff’s rehabilitation expert: Guy Fried from Philadelphia, PA.
Plaintiff's psychiatrisi: Burton Weiss from Philadelphia, PA. Plaintiff's
reconstructive surgeon; Benjamin Cooper from Newark, DE. Plaintifi’s
neurosurgeon: Michael Sugerman from Newark, DE. Pluintiff's
otolaryngologist: Joseph Spiegel from Philadelphia, PA. Plaintiff's life
care planner: Mona Yudkoff from Bala Cynwyd, PA.

Desouza vs. Defendants. Case no. 05-01-000144; Judge Victor DiNubile,
Jr., 2-13-07.

Attorneys for plaintiff: Roberl Mongeluzzi of Saliz, Mongeluzzi, Barrett &
Bendesky in Philadelphia, PA and Richard M. Jurewicz of Galfand
Berger, LLP, in Philadelphia, PA.

COMMENTARY:

This case was huadled os o collaborative effort by two plaintiff's firms. Counsel from one firm, Robert
Mongeluzzi, handled the liability phose of the case, with the second firm, represented by Richard M.
Jurewicz, hondling the damages. The plaintiff called 14 witnesses, including four liability witnesses
and 10 damages witnesses (six of them experis).

There were two significant und dramatic events which occurred during the course of the plaintiff's
testimony which moy have influenced the flow of the case and enabled it to settle on the seventh day
of the proceedings.

First, on liability, the defendant property owner’s project manoger was called by the plaintiff, on
cross examination. This witness went through o sevies of photographs and dacuments which plain-
tift's counsel asserted definitively established that the plaintiff wos required to brace above the foyer
area of the home wnder construction. This testimeny could have negated one of the main defenses,
which tentered on the argument thai the plaintiff failed to follow the construdion specifications, took
unnecessary risk and was not required fo be in the location frem which he fell.

Secondly, the plaintiff's wife provided very compelling testimony in support of the pluintiff's damage
claim.

Prior to the wile's testimony, there had been a fire alarm which reguired the courtroom to he evacy-
ated. Becouse the elevators were not working af the time, the disabled plointiff had to be coriied out
of the courthouse ond down the steps 1o ground level.

During the heginning of the wife's testimony, she explained to the jury how afraid her husband had
heen during the fire alarm when he realized he had no way to escape from the building without as-
sistunce,

This testimeny was followed by o dromatic ond persuasive 22-minute “Day-In-The-Life” videe de-
picting how the pluintiff wife faithfully cored for her paralyzed hushand an a daily basis. The video
included such scenes os the wife carrying the plaintiff from his wheel chair into the bathroom ta
bathe him, helping him with his bowel and bladder program and carrying him into o car.

The dramatic impact left by the wife's testimony was demonstrated by the court ullocating $2 million
to the plaintiff wife for her loss of consortium cloim upon motion by plaintiff's counsel, once o global
settlement had baen reached,




