VERVIEW OF A

Products

Liability
Case

In order to prevail in a products liability claim, a plaintiff
must prove that the product was defective or unreasonably
dangerous for its intended uses at the time it was sold

and that the defect was a cause of the plaintiff’s injuries.

by Richard M. Jurewicz

Products liability cases are complex
and challenging. One must be able to
anticipate legal issues and defenses
that could potentially bar or defeat a
client’s claims. Understanding the con-
trolling law will greatly assist in devel-
oping theories that are supported by
baoth the facts in a case and the law that
applies. Since there are various types
of products cases, it is critical that an
exhaustive review of controlling case
law be undertaken and a fleshing out
of the facts be done before a recom-
mendation is made to a client to
file suit.
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Products cases are time-consuming
and expensive to litigate. They often
involve consulting with various engi-
neering and safety disci-
plines, including
mechanical, electri-
cal, civil and
ergonomic,
Because many
products cases
are litigated

A

in federal court due to
diversity jurisdiction, the
discovery period is rela-
tively short and practition-
ers do not have the luxury nor the time
to learn the law and discover the facts
after suit is filed. The purpose of this
article is to provide practitioners with
an overview of the law, common
defenses raised and basic steps that

should be done in every type of prod-
ucts case.! :




-Historical Development
in Pennsylvania

In 1966, Pennsylvania became one |

of the first states to adopt the doc-
trine of strict liability in tort as sct
forth in §402A of the Restatement
(Second) of Torts, Weblro. Zern, 422
Pa. 424, 228 A.2d 853 (1966). Section
402A impaoses strict liability upon a’
seller of a defective producti that
causes injury to a nser or consumer.
The social policy behind producis
liability is set forth in Berkebile v.
. - Brautly Helicopter Corp., 462 Pa. 83,

337, A.2d 893 (1975). In this opinion,
the Suprenie Court obscrved that

sumer to prove a'seller’s negligence.
The Berkebile cou?

there was a criﬁta]'_

between strict liabil

gence in that the exi

holding that sellexs are the guaran-
tors of their producls’ safety, the
Berkebile court found that §402A rec-
ognized liability “without fault” for ‘
defective products. The relevant
inquiry in a products case is the prod-
tct, not the reasonableness of the par-

ties” conduct. In emphasizing this
concept, the Berlchile court imposed
upon sellers a non-delegable duty to
provide a safe product;

The standard for defining what
constitutes a defective product was
announced three, years later by the
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Pennsylvania Supreme Court in the
seminal case of Azzgrello v. Black Broth-
ers Co., Inc., 480 Pa. 547, 391 A.2d 1020
(1978). In that unanimous decision, the
Supreme Court reaffirmed its holding
in Berkebife that suppliers are the guar-
antors of their products’ safety and
held that a defect can be found to exist
when the product left the supplier’s
control lacking “any element necessary
to make it safe for its intended uses or
possessing any feature that rendered it
unsafe for its intended uses.” This defi-
nition has become part of the Pennsyl-
vania standard jury instructions in
products cases and is the defini-
tion by which all products are
judged.

The Azzarello holding is
firmly entrenched and
followed by all courts
in this state. Since
Azzarello and Berke-
bile, state and federal
courts have taken a consis-
tent approach in strict Hability
cases taking great care to divorce from
a products case any negligent concepts
by refusing to permit any evidence of
negligence on the part of the plaintiff
to defeat his/her claim, Consequently,
efforts to inject concepts of compata-
tive fault or contributory negligence
have been rejected by the impermissi-
ble defenses in a products case.2

However, recently the introduction
of evidence of plaintiff’s negligence
has been circumvented by the defense
bar and some courts on the issue of
causation. Foley v, Clark Equipment Co.,
361 Pa. Super. 599, 523 A.2d 379 (1987)
is seldom followed, especially by the
federal courts that have rejected it and
found that while plaintiff's conduct
may arguably have some relevance on
the issue of causation, if the plaintiff’s
conduct was an action that was fore-
seeable by the seller and the defect was
found to be a cause of the injury, then
the plaintiff’s actions cannot preclude
a seller’s liability.? The emphasis in a
products case is therefore on the safety
of the product. Consequently, product
suppliers are required to take all eco-
nomically and technically feasible
measures necessary to ensure their
products’ safety.* A manufacturer can-
not defend an unsafe product design
by claiming that it did not know about
a safer feasible design alternative. Nor
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can it properly present evidence to
support an argument that a feasible,
safer design alternative was consid-
ered undesirable at the time the prod-
uct was sold 3

Elements of a Claim

In order to prevail in a products lia-
bility claim, a plaintiff must prove that
the product was defective or unreason-
ably dangerous for its intended uses at

the time it was sold and that the
defect was a cause of the
plaintiff’s injuries,$

Intended uses of a

product include all uses
that are reasonably foresee-
able to a seller”

The essential elements in
products cases are therefore:
*Seller (someone who regularly sells
or distributes a product)

* Product

*Sale of product

*Intended user or consumer of a
product

* Defective condition of product at
time of sale

*Defect causes physical harm to an
intended user or consumer.

While the definition of a product is
quite broad and liberal, there are situa-
tions in which a defendant will be
removed from §402A liability. Services
provided do not constitute a product
for purpose of §402A unless the service
is inextricably intertwined with the
design of a product.? Section 402A also
does not extend to a company that
merely installs a product and is
not involved in the design or
manufacture of it.? How-
ever, a supplier of a com-
ponent part, which is
incorporated into another
product, can be strictly
liable.!

In determining what con-
stitutes a sale for §402A pur-
poses, incidental sales outside the
normal course of a defendant’s busi-
ness are 1ot subject to §402A Hability. !
Nor are products sold by auctioneers.2

Since there is no privity requirement
under 84024, injured bystanders and
pedestrians may be found to be users
and consumers of a product.3

There are a number of ways to estab-
lish a product as defective as previ-
ously set forth. However, Ppractitioners

need to be cautioned that the issue of
what constitutes a defective product is
first a question of law that involves a
threshold determination by the trial
court on a dispositive motion. This
determination, otherwise known as the
risk /utility analysis, requires a court to
consider numerous factors deciding
whether the defect, as alleged, is the
type that social policy would permit
the application of strict liability.!* What
practitioners need to realize, however,
is if a request for a dispositive determi-
nation.is not made by a defendant and

*Hhe trial court submits the case to the

jury, then there is an assumption that it
was implicitly done, even if not explic-
itly done.15

Proximate cause is generally satis-
fied where a plaintiff can show that the
defective condition of a product was a
cause of the injury. This is generally
satisfied by showing that the presence
of a proposed safety device would
have prevented the plaintiff’s accident.
Although plaintiffs are not required to
prove that an alternative safer design
existed to have their case submitted to
a jury,'$ they increase their probability
if they have evidence of a proposed
safe design alternative.

Types of Cases
There are many ways to prove a
defect. The type chosen depends upon
the type of product at issue and the
facts underlying the accident.
*Design Defect
Generally, this theory is raised
when the overall safety
design of a product is
being challenged. It is
not limited exclusively
to the particular prod-
uct at issue, but applies
to the model type of
product involved in a
plaintiff’s accident. The
failure to provide safety
devices, guards, features or con-
trols in the design of the product when
it was sold are common bases for
claiming that the product was defec-
tively designed. Practitioners will usu-
ally theorize that there was a safer
design alternative for this type of
equipment available at the Hime it was
sold."”
- *Manufacturing Defact
This particular type of case is usu-




ally asserted when a particular prod-
uct that caused the injury did not com-
ply with the design specifications of
the same lot of products made by the
same manufacturer. This type of case is
prevalent in accidents in which prod-
ucts break or fail upon normal use or
component parts found in the product
at issue are other than those speci-
fied.!®

*Malfunction

This type of case enables a practi-
tioner to show that a product was in a
defective condition without proving a
specific defect. This type of case usu-
ally develops when a product operates
and functions in a manner other than
expected or intended to function.
Mechanical failures causing a machine
to repeat a cycle (double trip) or failing
to shut off when it is supposed to, are
the usual fact patiern for this type of
case. For a plaintiff to prevail on this
theory, it is critical for counsel to elimi-
nate secondary causes as an explana-
tion for the malfunction.'®

*Failure to Wamn

Even a perfectly made product can
still be defective for failure to provide
warnings. 2! A failure-to-warn case
arises in three contexts. Regardless of
the context, proof must be established
that the failure to warn was a proxi-
mate canse of the accident.?! There is
no duty to warn as to an obvious dan-
ger; the duty arises where a danger is
latent or not apparent to the consumer
or user of the product.”

1. Lack of Warnings

In this context, a product is not
equipped with any warnings or
instructions to explain how the prod-
uct is fo be used properly or what dan-
gers are associated with the product.®

2. Inadequate Warnings

In this situation, warnings are pre<
vided, but the claim is that the warn-
ings or instructions are not proper,
complete or sufficient enongh to
instruct the users on the proper use of
the product or the dangers associated
with the foreseeable uses of the prod-
uct. ™

3. Post-Sale Duty to Warn

In a small number of cases after a
product has been sold, but before the
plaintiff’s accident, a seller becomes
aware of a specific defect that exists
with the design of its product, but fails
to communicate that information to

consumers. Without providing a defin-
itive rule for a post-sale duty to warn,
the Pennsylvania Supreme Court sug-
gests guidelines and circumstances
under which a post-sale duty ie warn
could possibly arise

Defenses to a Claim

There are a number of defenses that
can be raised, any of which when
established can prove to be fatal to a
plaintiff’s claim.

¢ Unintended User

This defense is virtually certain to be

raised in any case in which a product
is used by a class of individuals whom
a seller would not have expected nor
intended the product to be used by.
Griggs v. Bic Corporation, 981 F2d 1429
(3d Cir. 1992) provides the best illus-
tration. A product liability claim was
dismissed because an unsupervised
child was using a cigarette lighter, and
as a matter of law, this class of individ-
uals were not expected to be intended
users of this product. Whether a child
was a foreseeable user, which is a neg-
ligence concept, was not something the
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ANNOUNCEMENT FROM
THE CHAIRMAN OF THE
DEPARTMENT OF PSYCHIATRY

The Department of Psychiatry at the M(CP Hahnemann University School
of Medicine is delighted to announce to the legal community the arrival of a
new clinical faculty member who specializes in Forensic Psychiatry, Dr.
Pogos H. Voskanian, formerly Director of the Psychiatry and Law
Program at the Medical College of Virginia. He has been appointed the
new Director of the MCP Hahnemann University Correctional Mental
Health Services Program and has also been named the Director of the newly
established MCP Hahnemann University of Psychiatry and Law Program
within the Department of Psychiatry. Dr. Voskanian is Board-certified in
General Psychiatry and Forensic Psychiatry. He succeeds Dr. Edward W.
Guy, Clinical Associate Professor of Psychiatry at MCP Hahnemann
University School of Medicine, who has recently retired after thirty six years
of devoted service to the City of Philadelphia and the mental health needs of

UNIVERSITY

In addition to his academic and clinical duties, Dr Voskanian will be avail-
able to the legal community for forensic psychiatric evaluations,
consultations, and expert testimony in civil and criminal cases invelving com-
petency to stand trial; insanity defense and capital sentencing; disability,
workmen’s compensation and psychic harm evaluations; malpractice
litigation; and assessments for workplace violence, sexual
harassment, and other forensic issues.

Dr. Voskanian can be reached at 215-464-3380;
fax 215-464-3388; e-mail forensics@pol.net

[ .

Foe

Trevor R.P. Price, M.D.
Chairman, Department of Psychiatry
Professor of Psychiatry and Medicine

MCP Hahnemann University School of Medicine
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manufacturer was legally obligated to
consider in designing its product.
However, if the manufacturer could
reasonably foresee that the lighter
would fall into the hands of children
and cause injury, a claim of negligence
would lie,

+ Product Misuse

A closely related defense to unin-
tended user is product misuse or use
in a manner other than intended or
recommended. This defense will rest
on the issue of what the manufac-
turer/seller should have reasonably
foreseen when the product was
designed. If the manufacturer/seller
anticipated that its product would be
used in the fashion in which it was
used by the plaintiff, such misuse will
not relieve a manufacturer/seller of
responsibility unless it can claim that
the misuse was unforeseeable.?

* Sophisticated User

One should expect fo see this
defense raised where the plaintiff's
employer provided specifications for
the equipment to the manufacturer,
has a history of using this type of
product involved in plaintiff’s acci-
dent, or if the equipment is manufac-
tured for the specific needs of the user
or the environment in which it is to be
used.®

* Substantial Change/Alteration

The mere fact that a product under-
went a change or alteration will not, in
all cases, relieve a seller of liability.
Like the misuse defense, if an alter-
ation or modification was foreseeable
by the manufacturer, then the manu-
facturer cannot be relieved of responsi-
bility. However, a foreseeable alter-
ation that amounts to an intervening
superseding cause of an accident will
relieve a manufacturer from liability.”

=Spoliation

Any time the product involved in a
plaintiff’s accident has been disposed
of, lost or destroyed, this defense will
be raised, The basis for the defense is
that without an opportunity to inspect
and examine the product involved in
the plaintiff’s accident, defendants are
severely prejudiced from being able to
prepare a defense in a lawsuit. In cases
where a plaintiff is claiming a design
defect that is common to all like prod-
ucts manufactured and sold by a
defendant, then the failure to preserve
the product at issue is not fatal to the
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plaintiff’s claim.” On the other hand,
where a plaintiff is claiming a manu-
facturing defect particular to the prod-
uct at issue, the need to preserve it is
critical and disposal of it will result in
summary judgment or a non-suit.?

CLIENT INTERVIEWS WILL,
PrOVIDE LEADS
ABOUT
WITNESSES TO
THE ACCIDENT,
PrIiOR USE oF THE
PropUCT AND
MAINTENANCE AND
REPAIR WORK ON IT.
R

* Assumption of Risl

Where a plaintiff actually knows
and appreciates the specific danger of
using a product and voluniarily.
encounters the risk while realizing the
danger, he is deemed to have assumed
the risk of his injury and is precluded
from recovery®! While the burden of
proving that the plaintiff agsumed the
risk of his injury is upon the defen-
dant, if the plaintiff can show that he
believed he was in a safe position
immediately before his accident and
did not recognize or appreciate the
danger in the use of the product, then
this defense may not be applicable.®

» Government Contractor Defense

This defense is available to non-mili-
tary government contractors who have
the burden of showing that the gov-
ernment established specifications for
the product, that the manufacturer
complied with those specifications and
that the government knew as much or
more than the contractor about the
hazards of the product.

+Lack of Prior Claims

This is a relatively new defense and
is relevant for the issue of causation. It
does not dictate a finding as a matter
of Iaw that the product was not defec-
tive or unreasonably dangerous. This
defense allows a manufacturer to plani
a seed in the jurors” minds that since it
has not been sued before for the partic-
ular product defect, then the product

cannot be defective. 3 However, a
foundation needs to be established
by a defendant regarding historical
accident and claims record-keeping
before lack of prior claims will be
admissible,

+ Statute of Repose

This is available in situations in
which an improvement to realty has
been made that was completed twelve
years before the plaintiff’s cause of
action arose.®® Generally, manufactur-
ers are not intended to be included
within theclass of persons protected
by the Statute of Repose. However, if a
manufacturer /supplier of a product
undertakes a role other than manufac-
turing the product, such as providing
specialized expertise in designing a
unique or custom-made product or
installing a product that becomes an
improvement, then the defense is
available to a manufacturer

+State of the Art/Industry Customs

Manufacturers will seek to show
that their product was safe because it
complied with industry standards.
Any attempt by a manufacturer to do
this should be met with great resis-
tance, Lewis v. Coffing Hoist, 515 Ia.
334, 528 A.2d 590 (1987) specilically
precludes the admission of industry
standards, such as American National
Standard Institute (ANSI), or industry
practice, trade and custom.

* Employer’s Responsibility to
Guard or Provide Safety Devices

One should anticipate that this
defense will be raised with any type of
industrial equipment or machinery. A
manufacturer will attempt to show
that under Occupational Safety and
Health Administration (OSHA) regula-
tions, the responsibility to guard rests
with the plaintiff's employer. Sheehan
v. Cincinnati Shaper Co., 382 Pa. Super.
579, 555 A.2d 1352 (1989} holds that
OSHA regulations are irrelevant or
have a nen-delegable duty.

* Successor Liability

This is found where the original
manufacturer is out of business and
suit has been brought against the suc-
cessor-in-interest. One seeking to hold
liable a successor to a product line who
acquired the assets, good will and /or
product line of the predecessor will
have to show that it was the transfer of
the product line that destroyed the
plaintiff’s remedy and that the plaintiff
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is without recourse against the original
manufacturer.¥”

*No Duty to Warn of Obvious
Defect

A manufacturer may be absolved
from any legal responsibility as a mat-
ter of law for not providing warning or
instruction if the danger is considered
to be open and obvious.® The determi-
naticn of whether a warning is ade-
quate and whether a product is defec-
tive due to inadequate warnings is a
question of law to be determined by
the trial judge.®

*Risk/Utility Determination

As previously discussed, this doc-
trine applies to products that may be
said to be so inherently dangerous that
their uiility to society is far out-
weighed by the risks involved in their
use or that social policy reasons dictate
that §402A does not apply to these
types of products.®

*Causation

Essentially, this issue arises when-
ever it can be shown that the product
is not in the same condition as it was
when sold or that it was being used for
a purpose other than that which was
intended. While issues of causation are
generally left to the fact finder, if the
record is clear, a court will decide this
issue as a matter of law!

«Preemption

Some products by which plaintiffs
are injured may be preempted by fed-
eral law and/or regulations.t?

Investigating the Case

There are a few “musts” that you
should do in any products liability
case. To the extent possible, this infor-
mation and documentation should be
obtained prior to filing suit.

*Meet the Client

Interview the client in person and
not by telephone. Client interviews

e

of the equipment for the purpose of,
amonyg other things, photographing
and videotaping the equipment, test-
ing and measurements, product identi-
fication (serial number and model
number) and preservation of product,
if practical,

* Contact Employer’s Workers’
Compensation Carrier

The carrier should be contacted for
the purpose of securing cooperation in
your investigation of your client’s acci-
dent. In the more sericus accidents, the
workers’ compensation insurance car-
rier will have done an independent
investigation to determine whether
there exists a third-party case/subro-
gation interest. You should request a
copy of any third-party investigation
done by the workers’ compensation
Insurance carrier and any statements
they obtained.

* Obtain Workers' Compensation
Records

The workers’ compensation carrier
will have all the medical
records, reports and
bills for your client. You
should request this to
avoid unnecessary
duplication of costs by
asking for every medical record
yourself, and it is also helpful in
order to document the subrogation lien
that the workers’ compensation carrier
is claiming.

*Request Documents From
Employer

The employer will have a lot of
information about the product and
about your client that may be
extremely helpful in evaluating your
case. The items you should ask for
include: personnel file on your client;
purchase information of the product

{purchase orders, requisitions, propos-
als, bids, specification, etc.); mainte-
nance, repair and service records in
order to show the upkeep on the
equipment or modification and
changes made to it; service records
from outside vendors or contractors
that may have been hired to service,
repair, install or modify the product;
loss control reports from consultants,
insurance carriers and/or outside ven-
dors or entities who furnished those
services to determine whether there is
a claim for negligent inspection; names
of employees /witnesses, addresses
and phone numbers; payroll/produc-
tion records in order to document loss
of earnings and earning potential;
technical information on the product
such as drawings, blueprints,
schematics and/or diagrams; and liter-
ature /materials provided with the
product such as operator’s, parts, ser-
vice, maintenance and/or instruction
manuals. ’
*Research Corporate History of
Manufacturer/Seller
Requesting a Dunn & Brad-
street Report is essential in
cases involving an old prod-
uct in which successor liabil-
ity may be at issue,
*Research Information on the
Produect
This is accomplished by a variety of
sources of materials such as Best’s
Directory, Thomas’ Directory, maga-
zines and journals.
* Obtain Safety Literature or
Research
Search cut industry standards, gov-
ernment regulations (OSHA) and arti-
cles, books and literature on product
safety.
continued on page 56
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it.

*Inspect and Preserve Product

If the product involved a consumer
product, more than likely the client
will have it. If the product at issue is
industrial equipment or machinery,
then more than likely it will be located
at the employer’s premises. Arrange-
ments should be made through the
employer to conduct on-site inspection




Products Liability

continued from page 45

*Request OSHA Records Pursuant
to the Freedom of Information Act

OSHA may have been out to the site
to do inspections before and in
response to the accident, so you will
need to obtain those reports.

* Perform Patent Searches

These are helpful to show feasible
design alternatives that the product at
issue was manufactured and can be
done by a number of servicers that do
patent searches, or by yourself at the
Free Library.

*Check ATLA Databank

Write to the American Trial Lawyers
Association and obtain information
it has in its databank on the model
product and the manufacturer in ques-
tion,
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* Check for Consumer Complaints
or Recails _

Write to the Consumer Product
Safety Commission (CPSC) and
request a copy of any consumer com-
plaints on the model product or any
recalls on the product.

*Interview Witnesses

Get statements from the eyewit-
nesses to an accident, not only those
individuals who have some knowl-
edge and information about the his-
tory of the product, but also such peo-
ple as maintenance and purchasing
personnel.

¢ Consult Experts

There are a number of sources avail-
able that can provide you with an
expert if you do not know of one. The
Imost common sources of referral
include Lawyers Desk Reference, Tech-
nical Advisory Service for Attorneys,

Technical Assistance Bureau, Inc., mag-
azines, ATLA, Pennsylvania Trial
Lawyers Association (PaTLA) and
referrais from other attorneys, Poten-
tial experts should be interviewed
extensively to make sure that they pos-
sess the necessary qualification, skills
and background to qualify as an expert
in your case,

* Contact National Safety Couneil

Find out what information they
have on the product and equipment at
issue.

s +Compare Models

For many consumer products, large
retail stores carry the same item and
competitors’ models. Check products
that are carried and obtain sales litera-
ture on your item and competitors’
models.

* Obtain Medical Records From
Health Care Providers/Practitioners

Make sure to obtain records from
any previous injuries.

* Test Product

In cases involving a manufacturing
defect, a product should be tested to
determine the cause of the product’s
failure. -

*8earch the Web

With the Internet highway upon us,
you do not want to pass up this
resource to obtain information about
the product, the manufacturer and/or
other attorneys who may be handling
similar cases.

* Network With Other Lawyers

Many lawyers place advertisements
in legal periodicals or magazines
looking for other attorneys who have
similar cases or suits against the same
manufacturer. You should contact
these attorneys and exchange informa-
tion and documents with them and
share your pre-suit discovery to obtain
more Information on the product and
manufacturer.
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